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RESPONSE TO COMMENTS ON POTENTIAL ACTION UNDER SECTION 203
OF THE TRADE ACT OF 1974 WITH REGARD TO IMPORTS OF CERTAIN

STEEL

INV. NO. TA-201-73 (STEEL)

I. INTRODUCTION

On behalf of National Steel and Shipbuilding Company (“NASSCO”), we
respectfully submit a response to comments on what action, if any, the President should
take under section 203(a) in the above-captioned investigation. 1/  Specifically,
NASSCO believes that bulb flats are outside of the scope of the International Trade
Commission’s (“ITC” or “Commission”) injury determination, and therefore should not
be covered by any remedy arising in this Safeguards action.  If the TPSC finds that bulb
flats are included in the ITC’s injury determination, NASSCO believes that bulb flats
should be excluded from the 203 remedy, as there is no domestic producer of this
profile.

Likewise, NASSCO remains unaware of any domestic producer of
universal flats, and therefore requests the exclusion of universal flats from any remedy
arising in this Safeguards action.

II. IMPORTS OF BULB FLATS SHOULD NOT BE RESTRICTED AS A RESULT
OF THIS SAFEGUARDS ACTION

A. Bulb Flats Are Outside of the Scope of the ITC’s Injury
Determination, and Should Therefore Not Be Subject to any Import-
Restraining Remedy

Because bulb flats, in virtually all cases, have a height or a cross-sectional
dimension equal to or exceeding 80 mm, bulb flats are classified as “heavy structural
shapes”, and not “light shapes.”  As “heavy structural shapes”, bulb flats are outside of

                                           
1/  These comments are submitted in response to questions by the Trade Policy
Staff Committee on January 11, 2002, and pursuant to the United States Trade
Representative’s Request for Comments published on October 26, 2001 and December
28th in the Federal Register at 66 Fed. Reg. 54,321 (Oct. 26, 2001) and 66 Fed. Reg.
67,349 (Dec. 28, 2001).
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the scope of the ITC’s injury determination, and therefore are excluded from any
import-restraining remedy that may arise in this Safeguards action. 2/

The ITC staff defined “hot bar” as “hot-rolled bar and light shapes” which
have “a solid cross-section” and includes “angles, shapes and sections (such as U, I, or H
sections) not further worked than hot-rolled, hot-drawn, or extruded, of a height of less
than 80 mm.” 3/  By contrast, heavy structural shapes and sheet piling (“shapes”) are
defined by the ITC staff as “angles, shapes, and sections (such as U, I, or H sections) of
a height equal to or more than 80 mm.” 4/  The bulb flats imported by NASSCO for
its ships have a cross-sectional dimension (height) that exceeds 80 mm, and therefore
are not “light shapes” as defined by the ITC.  These bulb flats are, instead, “heavy
structural shapes.” 

NASSCO described the bulb flats required in its ships as “at least 200
mm and no more than 340 mm in height.” 5/  In addition, NASSCO’s supplier
produces only one bulb flat that is less than 80 mm. 6/  NASSCO does not import bulb
flats whose height is less than 80 mm. 7/

                                           
2/  On December 28, 2001, the International Trade Commission (“ITC”) published
its determination that certain steel products were being imported into the United
States in such increased quantities as to be a substantial cause of serious injury or the
threat of serious injury to the domestic industry producing articles like or directly
competitive with the imported articles. Steel, 66 Fed. Reg. 67,304, 67,304 (Int’l Trade
Comm’n) (Dec. 28, 2001) (determination) (“ITC Notice”).  These affirmative findings
included carbon and alloy hot-rolled bar and light shapes (“hot bar”).  Id. at n.1.  The
ITC also made a negative injury determination with regard to steel “shapes,” which
include heavy structural shapes.  Id.

3/  Id. at Appendix A, 10.

4/  Id. at Appendix A, 12.

5/  January 4, 2002 letter from Hogan & Hartson to the TPSC, Exhibit 2 at 2 (ITC
Exclusion Request Data Sheets) (emphasis added).  The specifications in NASSCO’s
exclusion request were based on NASSCO’s requirements for bulb flats to fulfill its
contracts with the U.S. Navy and its commercial customers.

6/  See Exhibit 1, Fundia Catalog -- Bulb Flat DIN 1019, 1.

7/ See supra, n.5.  The design of these vessels does not incorporate bulb flats that
are less than 80 mm in height.
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The Commission subtly varied the Staff definition of heavy structural
shapes and light shapes in its injury determination.  In its determination, the
Commission based the difference between heavy structural shapes and light shapes not
on “height,” but on “any cross sectional dimension.” 8/ The ITC injury determination
states that:  “{h}ot-rolled bars are produced in a variety of shapes and have no cross-
sectional dimension greater than three inches.  Heavy structural shapes, by contrast,
have at least one cross-sectional dimension greater than three inches.” 9/  Regardless of
the ITC’s purpose in modifying the staff definition from specifying “height” to “any
cross-sectional dimension” 10/, NASSCO’s bulb flats are still considered “heavy
structural shapes” and not “light shapes” for the purposes of this Safeguards action.

Bulb flats are welded upright by their narrowest edge.11/  The sides of
bulb flats are welded to the side of an adjacent bulb flat to make up the length of the
support member.  In determining the height of bulb flats, the measurement is taken
from a cross-section of the profile. 12/  A bulb flat’s “H”, or “height,” therefore, is the
measurement of the cross-section between the bulb to its narrow edge.  As shown in
Exhibit 1, bulb flats are produced with an “H” measurement ranging from 2.36 inches
to 16.93 inches (converted from metric); only one designation is produced below 3
inches. 13/  NASSCO does not import bulb flats less than 3 inches in height. 14/  As the
picture representing bulb flats is a cross-section, 15/ and “H” is one of the dimensions
for which data is provided, this steel profile, with the exception of the one version that
is less than 3 inches in height, clearly are considered “heavy structural shapes” by the
ITC.

                                           
8/ Steel, Proprietary Determinations and Views of Commissioners, Inv. No. TA-201-
73 (Dec. 2001). 84 (“Commission Determination”).

9/  Id.

10/  See ITC Notice, at Appendix A, 10 and 12.

11/ See Exhibit 2, Examples of Stiffeners, 1.

12/  See Exhibit 1 at 2.

13/  See id..

14/  See supra, n.5.  The design of these vessels do not incorporate bulb flats that
have any cross-sectional dimension less than 3 inches.

15/  See id.
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The Harmonized Tariff Schedule (HTS) subheading assigned to Bulb
Flats does not reflect their ITC classification.   HTS subheading 7216.50.000 provides
for both light and heavy shapes, and does not distinguish between them. 16/  The ITC
apparently listed Bulb Flats under this subheading despite the fact that the
subheading covers various products.  That decision cannot be used to support a
conclusion that steel meeting the ITC definition of a “heavy structural shape”, even if
imported under 7216.50.000, should be considered a “light shape” for this investigation.

Under either the staff or ITC definition, all but one version of the bulb flat
manufactured by NASSCO’s suppliers meet the dimensional requirement of “heavy
structural shapes,” and do not meet the description of a “light shape.” Because the
Commission ruled that heavy structural shapes were non-injurious to the domestic
industry, 17/  bulb flats should not be included within the scope of the President’s
Section 203 remedy.

B. In the Alternative, the President Should Exclude the Import of Bulb
Flats from any Remedy, as There is No Domestic Producer of This
Profile.

If the TPSC determines that bulb flats are considered within a product
grouping for which the ITC made an affirmative determination, (or as to bulb flats
within the dimensions of a “light shape”), the President should grant an exclusion of the
imports of bulb flats from any remedy arising in this Safeguards action.  In its
Comments to the TPSC on January 4, and at a meeting with the TPSC on January 11,
NASSCO described its repeated attempts to gain confirmation of the unsubstantiated
claim by Steel of West Virginia (“SWVA”) that it was capable of producing bulb flats for
NASSCO.  NASSCO’s first contact with SWVA was on December 21st of last year,
immediately after NASSCO became aware of SWVA’s claim.  To date, SWVA has yet to
respond to NASSCO’s request for a bid.  SWVA has never even initiated any follow-up
communication with NASSCO regarding any plans it may have to begin production of
bulb flats.

Accordingly, NASSCO has yet to identify a credible domestic source of
bulb flats for its ships for present or future purposes.  There simply is no mill in the
United States that produces bulb flats in order to be injured or that would be hampered
in its recovery by the importation of bulb flats.

                                           
16/ See Harmonized Tariff Schedule of the United States, XV 72-22 (2002) and
Harmonized Tariff Schedule of the United States, Chapter 72, Note 1(n).

17/  ITC Notice at n.1.
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III. IMPORTS OF UNIVERSAL FLATS SHOULD NOT BE RESTRICTED AS
A RESULT OF THIS SAFEGUARDS ACTION

NASSCO respectfully reiterates its request for the exclusion of universal
flats from any remedy arising in this Safeguards action.  Similar to NASSCO’s
experience with bulb flats, it has been unable to identify any domestic supplier of the
universal flats NASSCO needs to build ships.  The dearth of U.S. producers of this
profile that had been assumed has now been confirmed.  Given the frenetic activity of
what seems to be every American mill to assess its potential capacity to produce niche
or specialty steel items that must otherwise be imported, 18/ NASSCO expects that any
U.S. company that believed they could be a supplier of universal flats would surely
have come forward by now.

Like bulb flats, there is no U.S. supplier of universal flats.  NASSCO
needs these universal flats to complete current contractual obligations with commercial
customers and the U.S. Navy.  NASSCO and its customers will be harmed if import
restrictions are imposed on this profile, and there will have been no benefit to the
domestic industry, which cannot gain by any restriction imposed on universal flats, as
they are not produced in the United States.

IV. CONCLUSION

For the foregoing reasons, NASSCO respectfully requests that the TPSC and or
ITC confirm that bulb flats are considered “heavy structural shapes”, and not part of
this remedy proceeding; and in the alternative that bulb flats and universal flats be
excluded from any remedy arising from this Safeguards action.

Respectfully submitted,

By:  HOGAN & HARTSON, LLP
Lewis E. Leibowitz
Erika L. Moritsugu
Counsel to National Steel and
Shipbuilding Company

                                           
18/  See, e.g. Minimill 201 Coalition (Long Products) Response to Product Exclusions,
ER-070 (Dec. 5, 2001); Domestic Producers’ Response to Product Exclusions, ER-068
(Dec. 5, 2001).
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Exhibit 1
Fundia Catalog -- Bulb Flat DIN 1019
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Exhibit 2
Examples of Stiffeners
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